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INOCTAHOBJIEHHUE

KOHCTUTYLIMOHHOI'O CYIA POCCUNCKOU ®EJEPAITNU

O JIeJIy O IPOBEPKE KOHCTUTYLIMOHHOCTH Psijia MOJIOKEHUHN cTaTen 401°,
4015, 4018 u 401" YronoBHO-TIpoliecCyanbHOro Kojaekca Poccuiickoit
®deneparuu B cBsi3u ¢ xanodamu rpaxkaan C.C.Araesa, A.lll.bakasHa u
TPYTUX

ropoxa Cankr-IletepOypr 25 mapta 2014 roga

Koncturyunonnsiii Cyn Poccuiickoit @enepamuu B coctaBe Ilpencenarens
B.JI.3oppkuna, cyaeit  K.B.Apanosckoro, A.W.boiinoBa, H.C.bonnaps,
I'.A.T'apxuena, JI.M.Kapkosoi, I'.A.J)Kununa, C.M.Kazannesa, M.1.Kneanaposa,
C.1.Kus3ena, A.H.KokoToBa, JI.O.KpacaBuukoBoii, C.I1.MagBpuHa,
H.B.MenbHUKOBA, 0. 1.Pynkuna, H.B.Cene3nena, O.C.X0xpsKOBOIA,
B.I'.fIpocnaBiesa,

C ydactueMm npejacraButTenei rpaxnaanuHa J[.A.I'opbes — aaBokaToB
A.B.ExoBa u FO.B.IlonskoBa, rpaxaanuna /[.B.I'opsiueBa u ero npencraButenei
— anBokatoB E.B.Ky3snenmoa u A.B.Koctuka, rpaxmanuna J[.A.PsOunuHa,
npenacrasutens  CoBera ®@enepanud  —  JIOKTOpa  IOPUIAUYECKHX  HAyK
A.C.CanomatkuHa, nojJHoMo4yHoro mpeactaBurens Ilpesuaenta Poccuiickoit
®enepannu B Koncturynmmonnom Cyne Poccuiickoit ®@eneparuu M.B.KpoToBa,

pyKoBoACTBYsich crtatbet 125 (uactb 4) Koncturyuum Poccuiickoit
@denepanyu, MyHKTOM 3 4aCTH NEPBOM, YaCTAMU TPEThEH M YETBEPTOM CTAThU 3,

JacThlo mepBoi ctathu 21, cratesimu 36, 74, 86, 96, 97 u 99 denepanbHOTO
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KOHCTUTYUHOHHOTO  3akoHa «O  Koucrurymmonnom Cyne  Poccuiickoit
Denepaununy,

paccMOTpeN B OTKPBITOM 3aCEIaHUU JIEJI0 O MPOBEPKE KOHCTUTYLIHOHHOCTHU
psAla MOJIOKEHUH cTaTeit 4013, 4015, 401® u 401 VIIK Poccwuiickoii denepanuu.

[ToBogoM K pacCMOTpPEHHIO Jiejla SBWJIUCH KajdoObl TpakIaHUHA
Pecnyonmuku  AszepOaiimxkan C.C.AraeBa, rpaxnan Poccuiickoit ®Dexneparuu
A.lll.bakassna, A.P.I'asizoBa, A.W.I'mymenko, J[.A.I'opbes, JI.B.I'opsiuesa,
C.B.Emmanckoro, N.A.KpaBueHko, I1.B.Ky3pmuHa, B.A.KykymkuHna,
N.A.JlutBunoBa, /I.J[.MoxaeBa, I1.C.Hedenosa, C.I1.OcerpoBa, A.A.IlaBnoga,
P.B.Ilantioxuna, JI.A.Ps6ununa, JI.B.CunensuukoBoii, P.A.Cteonr, X.111.YUuranse
u N.N.I1lakuposa. OCHOBaHHEM K PACCMOTPEHHUIO JieJia SBUJIACh OOHAPY>KUBILIASCS
HEOIPEJICICHHOCTh B BOMPOCE O TOM, COOTBETCTBYIOT Ju KoHCTUTYyIUH
Poccuiickoit @enepannun ocriapuBacMbI€ 3asIBUTEIISIMA 3aKOHOIIOJIOKEHUS.

[Tockonmbky Bce KajmoOBl KacarTCsS OJHOTO M TOrO JKE€ TIpeaMeTa,
Koncturyunonnsiii Cyn Poccuiickoit denepaiuu, pyKOBOJCTBYSICh CTaThbed 48
®denepalibHOTO  KOHCTUTYHHOHHOro 3akoHa «O KonctutynuonHom Cyge
Poccuiickoit ®enepanuu», COSIWHWI Jiejla MO O3TUM KajobaM B OJHOM
MIPOU3BOJICTBE.

3aciymaB cooOmieHue cyapu-aokiaanduka H.B.MenbHuKoBa, 0O0BsSICHEHHS
CTOPOH M UX IIPEJACTaBUTENICH, BBICTYIUICHUS MPUIJIAICHHBIX B 3ace/laHue
npencraBurTenei: ot MunHuctepcrBa roctuuumu  Poccuiickon  ®epepanuu  —
M.A.MenbHaukoBoii, oT I'eHepanbHOrO mpokypopa Poccuiickoit ®eneparuu —
T.A.BacuibeBoll, HcClIeI0BaB MPE/ICTABICHHBIE TOKYMEHTBl U MHbIE MaTepualbl,

Koncturyuunonnsiii Cya Poccutickoit @enepanun

YyCTAaHOBHUI:

1. T'paxpmane — 3asBUTENM 1O  HACTOSAIIEMY Jielly, KOTOPBIM
MMOCTAHOBIICHUSMH CYAE€H OOJIACTHBIX M PAaBHBIX WM TIO YPOBHIO CYAOB OBLIO
OTKAa3aHO B Mepejaye KacCallMOHHBIX Kajlo0 Ha BBIHECEHHBIE B OTHOIIEHUU HHUX

CyneOHble pelleHus] JJIsi pacCMOTPEHHsT B CyA€OHOM 3acelaHud cyJa
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KACCAallMOHHOM MHCTAaHLHMM, & UMEHHO NMPE3UAUYMOB TEX K€ CYAOB, OCIAPUBAIOT
KOHCTUTYLIHOHHOCTb CJIEAYIOIIMUX IOJIOKEHUN IJ1aBbl 47 «IIpousBoacTeo B cyne
kaccaunoHHoi wuHcrtaHmmu» YIIK Poccuiickoir ®enepanuu, BKIOYEHHON B
nanublii Kogexe ®@enepanbubiM 3akoHOM OT 29 nexadps 2010 roga Ne 433-d3 «O
BHECEHUH M3MEHEHMHM B YTOJOBHO-NIPOLIECCYalIbHbIM KOAeKkCc Poccuiickon
Qdenepaliii M MPU3HAHUUA YTPATUBIIMMHU CHIIY OTAEIBHBIX 3aKOHOAATEIbHBIX
akTOB (TIOJIO’KEHMM 3aKOHOAATENbHBIX akTOB) Poccuiickoit deneparumy:

YacTU BTOPOU CTaThbu 401° B pelaKuuM, JI€HCTBOBABILIEH 10 BCTYIUICHUS B
cuny DenepanbHoro 3akoHa oT 28 aexabps 2013 roma Ne 382-d3 «O BHeceHuU
m3MeHeHuit B cratbo 401° YronoBHO-TIpoLecCyalibHOTO KojAekca Poccuiickoi
®denepanuny», coriiacHo KoTopoil B CyneOHyI0 KOJUIETHIO MO YTrOJIOBHBIM J€JaM
BepxoBuoro Cypa Poccuiickoit deneparnun moaaroTcsl KacCallMOHHBIE kKano0a,
IPEACTaBICHUE HA IPUTOBOP M IOCTAHOBJIEHHWE MHUPOBOrO CYAbU, MPUTOBOD,
OIIPENIETIEHUE U MTOCTAHOBJIEHUE PAMOHHOIO CyJa, aleJUIIUOHHbBIC IOCTAHOBIIEHUS U
OIIpEJICNICHUs, a TaKXKe MPOMEKYTOUHbIE Cy/IeOHbIE PpEIICHHUsS BEPXOBHOIO Cyna
peciyOInKy, KpaeBoro Wi 00JIaCTHOTO Cy/ia, CyAa ropoja deaeparbHOro 3HaUYSHHs,
CyJa aBTOHOMHOW 00JacTH, Cy/la aBTOHOMHOTO OKpYra, BHIHECEHHBIE UMH B XOJ€
NPOM3BOJCTBA 110 YTOJOBHOMY JI€NTy B KAUECTBE CyJla MEPBOM MHCTAHLIMU, €CJIM OHU
SBJSUTUCH TIPEIMETOM PACCMOTPEHMS TPE3UIMyMa BEPXOBHOTO Cyla PECIyOJIMKH,
KpaeBOTro WM OO0JACTHOTO Cyna, cyAa roponaa deaepalbHOTO 3HAYCHHs, Cyla
aBTOHOMHOM o00JlacTH, cyJa aBTOHOMHOIO oOkpyra (myHKT 2); B Boennyio
kojuieruto BepxoBHoro Cyna Poccuiickoit depepaniuu moar0Tcs KacCalldOHHBIC
xKanoba, TPENCTAaBICHUE HA TMPUTOBOP, OMNPEACICHHE U TOCTAHOBJICHHUE
FapHU30HHOTO BOCHHOI'O CYJa, aleUISIHMOHHBIE ITOCTAHOBJIEHUS U OIPEIACIICHUS
OKpYXHOTO ((pJIOTCKOT0) BOCHHOTO CyJa, €CIU OHH SBISUIUCH IMPEIMETOM
PacCMOTpEHUS MPE3UTUyMa OKPYKHOTO (PIOTCKOT0) BOEHHOTO cy/ia (TyHKT 5);

IIyHKTa 5 YaCTH NEPBOU CTATbU 401°, cormacuo KOTOPOMY KaCCallMOHHBIE
xamoba, TpeACTaBleHWEe, TOJAaHHbIE C HAPYIMIEHHEM TPaBWJI TOJCYAHOCTH,
YCTaHOBJIEHHBIX  CTAaThEU 401° npammoro Kogexca, BO3BpaIllaloTcss  0e3

paccMOTpPEHUS;
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cratsu 401°, cormacHo KOTOPOi Cymbs Cyna KACCALMOHHON MHCTAHIIHH IO
pe3yiabTaTaM M3y4YeHHUsI KAaCCAllMOHHBIX >KalloObl, TMPEICTABICHUS BBIHOCUT
MIOCTAaHOBJIEHHE 00 OTKa3e B Mepejadye KacCallMOHHBIX KaloObl, MPeACTaBICHUS
JUISL PACCMOTPEHHS B CYJ€OHOM 3aceIaHuu Cy/la KacCallMOHHOW WHCTAHIUH, €CIIU
OTCYTCTBYIOT OCHOBAHHUS JIJIs TIEPECMOTpa CYJAEOHBIX PEIIeHU B KaCCAallMOHHOM
nopsiake (myHKT 1 wactu BTopoi); Ilpencenarens BepxoBHoro Cyna Poccuiickoit
denepanuu, €ro 3aMECTUTENb BIPABE HE COTJIACUTHCSA C MOCTAHOBJIEHUEM CYIbU
BepxoBHoro Cyna Poccuiickoit denepannu 00 oTkasze B nepeaade KaccalldOHHBIX
XKanoObl, TpPEACTaBICHUS JJII PACCMOTPEHHs B CYJAeOHOM 3acelaHuu Ccyjaa
KacCallMOHHOW WHCTAHIIMM M BBIHECTH IIOCTAHOBJICHHE 00 OTMEHE TaKoro
MOCTAHOBJICHUS W O TepeJadye KacCallMOHHBIX JKAJIOOBI, MPEJACTaBICHUS C
YTOJIOBHBIM JISJIOM JJISl PACCMOTPEHUS B CYJIe0HOM 3aceJaHUU COOTBETCTBYIOIIETO
CyJla KacCallMOHHOW WHCTAHIUU (4acTh TPEThs);

cratsu 4017, cornacHo KOTOPOH He IOMYCKACTCs BHECCHHE TOBTOPHBIX HIIN
HOBBIX KaCCallMOHHBIX >KaJIOOBI, IPEICTABIICHUS 10 TEM K€ WJIU UHBIM MPaBOBBIM
OCHOBAaHUSIM, TEMH >K€ WIM HHBIMH JIMHAMH B TOT K€ CYJ KacCallMOHHOM
MHCTAHINH, €CJIM paHee ITH Kajloba WM MpeCTaBICHUE B OTHOIICHUH OHOTO U
TOTO K€ JIMIA PacCMaTPUBAIUCH ATUM CYAOM B CyJeOHOM 3acefaHuu JIMOO ObLIH
OCTaBIICHbI 0€3 YIOBIETBOPEHUS TOCTAHOBICHUEM CY/IbH.

1.1. Kaccaumonnsie xamo0sr rpaxman C.C.Araea, A.lll.bakasna,
A.P.T'aszoBa, A.M.I'mymenko, J[.A.I'opbes, C.B.Emmanckoro, N.A.KpaBueHko,
I1.B.Ky3bpmuHa, B.A.KykyuikuHa, N.A.JIutBuUHOBA, J.JI.MoxaeBa,
I1.C.Hedenosa, C.I1.OcerpoBa, A.A.IlaBnoBa, P.B.IlanTioxuna, J[.A.PsOunuHa,
JI.B.CunenpnukoBoii, X.IlI.Yutanze u M.M.IlakupoBa, ¢ KOTOPBIMU OHHU MOCIIE
OTKa3a B Mepeadye UX KacCallMOHHBIX Kano0 B MPE3UANYMbI O0JIACTHBIX M PaBHBIX
UM TI0 YPOBHIO Cy/0B 00patuinch B CyneOHy0 KOJUIETHIO M0 YTOJOBHBIM JIejiaM
BepxoBuoro Cyna Poccuiickoit ®enepanuun 1 Boennyo kosuieruto BepxoBHOTO
Cyna Poccuiickoit @enepanuu, ObUIM BO3BpaIlleHbl UM 0€3 pacCMOTPEHHsS IO

CymcCTBYy, IIOCKOJIBKY COCTOABIIMECA B OTHOIICHHHW HHX CYI[G6HBIC PCHICHUA



)
MPE3UINYMAMU  COOTBETCTBYIOIIMX CYJIOB B KAacCAllMOHHOM TIOpPAJNKE HE
paccMaTpUBAIIKCH.

I[lo wmuenuto rpaxgan C.C.AraeBa, A.lll.bakasna, J[.A.I'opbes,
C.B.Enmasnckoro, N.A.KpaBueHko, I1.B.Ky3bMmuHa, B.A.Kykymikuna,
I1.C.Hedenosa, C.I1.OcetpoBa, A.A.llasnoBa, P.B.IlanTioxuna, /{.A.PsOununa u
X.I.YuTtanze, MyHKT 2 4aCTHU BTOPOM CTaThbU 401° YIIK Poccuiickoii denepaunu,
Kak JIOMYCKAaloIIMid BO3MOXKHOCTh oOTKa3za BepxoBHoro Cynma Poccuiickoit
Qenepaniii B MNPUHATUU KaCCAllMOHHOM 3KajmoObl K PAacCMOTPEHUIO, €CIH
yKa3aHHbIE B MyHKTE | TOM e 4acTu CyAeOHbIE PEIICHUS HE SABIISUIUCH MPEIMETOM
paccMOTpeHusl Tpe3uauymMa OO0JacCTHOIO MM PABHOTO €My IO YPOBHIO Cyna,
HapywmaeTr rapantupoBaHHoe Konctutyuueit Poccuiickoit denepanuu mnpaBo Ha
CIpaBeJIMBOE IMPaBOCYJWE, B TOM YHUCJE MPaBO HAa OOXAJIOBAHHE M MEPECMOTP
MPUTOBOPA BBIMIECTOSAIIUM CYJIOM, U TEM CAMbIM HE COOTBETCTBYET €€ CTaThsiM 21
(uactb 1), 46 (uactep 1), 50 (gactp 3) u 55 (wacth 3). Ilo Tem ke OCHOBaHHSIM
rpaxkaanidH A.W.I'mynieHko ocrnapuBaeT KOHCTHUTYLIMOHHOCTh NYHKTa 5 4YacTu
BTOPOW CTaThbu 401°® VIIK Poccuiickoii Qdenepaliv, Kak MPENATCTBYIOLIETO
nojlaye KaccallMoHHOM kanmoObl B Boennyio komeruto BepxoBnoro Cyna
Poccuiickoit ®denepaniuu Ha yKa3aHHbIE B NyHKTE€ 3 TOM JK€ YacTH CyacOHBIC
peuIeHus, €ClIM OHM HE€ SBSUIMCh IPEIMETOM PACCMOTPEHHUS Mpe3uauyma
OKPY>XKHOT'O ((pJIOTCKOTO) BOCHHOTO Cy/a.

Hecopa3mepHoe orpanumdeHre CBOMX NpaB Ha CyAeOHYIO 3alllUTy IpaB,
cBOOOJT M 3aKOHHBIX MHTEPECOB, a Tak)Ke Ha OOXKAJIOBaHUE B CYJ pEUICHUH U
JNEUCTBUA OPraHOB TOCYAApPCTBEHHOM BJIACTU M TEM CAMBIM — HapyLICHUE
Koncrutymun Poccuiickoit @enepanuu, B ToM unciie ee crateid 18, 46 (wactu 1 u
2) n 50 (gacth 3), MOJOKCHHUSAMH ITYHKTOB 2 W 5 YacTH BTOPOU CTaThH 401° u
cratbu  401° VIIK Poccuiickoii Oenepaunn  rpaxgane  J[.J[.MoxaeB wu
N.N.1lakupoB ycMmaTpuBalOT B  TOM, 4TO, HCKJIO4Yas  OOKaJlOBaHUE
MOCTAHOBJICHUS CYAbH 00JIACTHOTO MJIM PABHOTO €My IO YPOBHIO cyZa 00 OTKa3e B
nepeaade KacCallmoOHHOMN Kajao0bl U1l PACCMOTPEHHSI B CYZeOHOM 3aceJlaHuu Cy/ia

KaCCElHPIOHHOﬁ HHCTAaHIIMK, KOTOPOC, IO CYTH, ABJIICTCA OKOHYATCIBbHBIM, 3TH
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MOJIOXKEHUS]  IPEMSITCTBYIOT — JalbHEHIIEMY KacCallUOHHOMY  00aJIOBaHHUIO
BCTYNIMBUIMX B 3aKOHHYIO CHJy CyAeOHbIXx peuieHuii B BepxoBubiii Cyn
Poccuiickont Penepanuu.

I'paxnanns W.A.JTutBuHOB yTBepskaaer, uro crateu 401° m 401° VIIK
Poccuiickoit denepanuu npotuBopeyar cratbsim 18, 45 (vacts 1), 46 u 50 (gacth
3) Koncturyuuu Poccuiickoit ®denepanuu, NOCKOIbKY HE MNpPEAyCMaTPUBAIOT
BO3MOXHOCTh 00’KaJOBaHUSI U OTMEHBI MOCTAHOBJIEHUS CYJIbU OOJACTHOIO WIIH
pPaBHOTO €My IO YPOBHIO cyzna 00 OTKa3e B IMepeaade KacCallMOHHOM kajnoObl Jiist
paccMOTpeHuss B CYIAEOHOM 3aceJaHuu CyAa KacCallMOHHOM MHCTAHIMH H
UCKIIoyarT oOxanoBanue B CyneOHYH0 KOJUIETHIO IO YrOJIOBHBIM JI€JaM
Bepxosnoro Cyna Poccuiickoit @enepannu cyAeOHBIX pEIIeHUH, yKa3aHHBIX B
nyrkte | wactu Bropoit craten 401° VIIK Poccuiickoii Dejiepaliiu, ecili OHH He
ABJISUTUCH TPEIMETOM PACCMOTPEHHUSI Mpe3uinyMma O0JACTHOIO WJIM PAaBHOTO €My
10 YPOBHIO Cy/Ja.

I'paxnanka JI.B.CuHenbHUMKOBAa OCHApyBAE€T KOHCTUTYLIMOHHOCTh IyHKTa 2
YacTU BTOPOU CTaTbH 401° YIIK Poccuiickoii @enepani BO B3aUMOCBSI3H C €T0
cratbeii 401", TTo MHEHHIO 3aSBHTCIBHHILIBI, COACPYKAIINECS B HHUX MOIOMKCHHS B
CBOEM HOPMATHBHOM €IMHCTBE HE COOTBETCTBYIOT cTaThsiM 21 (wacth 1), 46 ("yacThb
1), 50 (wactpb 3) u 55 (vyactb 3) Koncturyuuu Poccuiickoit denepaiinu, MOCKOJIbKY,
HE TpeycMaTpuBasi BO3MOKHOCTH 00KaJIOBAaHUsI TIOCTAHOBJICHHS CYAbH OOJIACTHOTO
WIIM PaBHOTO €MY I10 YPOBHIO CyJia 00 0TKa3e B Mepeaue KacCarmoHHON 5Kamo0bl st
paccMOTpeHHsi B CyJIeOHOM 3aceaHud CyJa KAacCallMOHHOW WHCTAHIUM U
YCTaHABIIMBAs 3allpeT Ha MOJayy MOBTOPHOW WJIM HOBOM KAacCallMOHHOW >KajioObl,
(bakTHUECKH TMPUAAIOT TAKOMY IIOCTAHOBIICHUIO OKOHYATENBHBIM XapakTep U
MpensTCTBYIOT paccMoTpennio BepxoBHeiM Cyaom Poccuiickoit  dDenepanuu
KacCarMOHHOM Kajo0bl HA yYKAa3aHHBIC B MyHKTE | 4acTu BTOPOW CTaThu 401° VIIK
Poccuiickoit denepanmu cyneOHbIe pelIeHHs, €CIU OHU HE SIBISUIMCH MPEAMETOM
paccMOTpeHMs ITpe3uInyMa 00JIaCTHOrO WM PABHOIO €EMY I10 YPOBHIO CYAA.

I'paxxnanvn A.P.I'asi30B MpOCUT MpU3HATHh HE COOTBETCTBYIOIIMMHU CTAThE

126 Koncturyuuu Poccuiickon @enepanuy B3auMOCBSI3aHHBIE MTOJIOKEHHS ITYHKTA
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2 gacti Bropoii cratey 401°, mynkra 1 wactu Bropoii craten 401° i craten 401"
VIIK Poccuiickori denepanii B TOM 4acTH, B KAKOM OHU JIMIIAIOT OCYKJICHHBIX
IpaBa Ha MOJady >kajJoObl Ha pPELIEHUs CYJOB MEPBOM M BTOPON MHCTAHUUU B
Bepxosnsiit Cya Poccuiickoit @enepanni.

1.2. TloctaHOBJIEHHEM CYAbU Xa0apOBCKOTO KPaeBoOro cyja ObLIO OTKA3aHO
B Mepeiaue KaccaloHHou xanoosl J[.B.I'opsiueBa Ha kaccallMOHHOE OIpe/eieHre
Cy1e0HOM KOJUIETUH MO YTOJOBHBIM JEJaM TOro ke Cyla, KOTOpPhIM cyaeOHoe
[IOCTaHOBJIEHUE 00 YJOBJIETBOPEHUHU €ro TpeOOBaHUS O MPU3HAHWUU HE3AKOHHBIM
NIOCTAHOBJICHUS clieloBaTeNsl 00 OTKa3e B BO30YXKJAEHHHM YTOJOBHOIO Jena ObLIO
OTMEHEHO M [IeJ0 HampaBJIeHO Ha HOBoe cyleOHoe paccmorpenue. [lnucbmom
3aMecTuTens npejacenarens Xabaposckoro kpaesoro cyna J1.B.['opsiueBy oTkazano B
PAcCMOTPEHUH €r0 KacCallMOHHOMW KajloObl Ha yKa3aHHOE MOCTAHOBJICHHE CYIIbU CO
ccpuIKoit Ha crathio 4017 VIIK Poccniickoit ®denepanyu, B CUIIy KOTOPOU BHECEHUE
MOBTOPHBIX MJIM HOBBIX KACCAIMOHHBIX *aJlo0 HE JOMYCKaeTcs, e€ClIu paHee 3Ta
’*anoba TOCTAaHOBJIEHHWEM CyIbU TOTO e cyga Oblia ocraBieHa 0e3
ynoBieTBopeHus. Kak monaHHas ¢ HapylUIeHHEM IMpaBUI MOACYTHOCTH Oblia
BO3BpalieHa 0€3 paccMOTpeHHsi 10 CYIIECTBY M KaccallMOHHas >kajoba
J.B.I'opsueBa B BepxoBubiii Cyn Poccuiickoii ®eaepanuu, MOCKOJIbKY
BHIHECEHHBIC B OTHOIIEHWH HEro CyAeOHbIE pEIIeHUS HE SBISIUCH MPEIMETOM
paccMoTpeHus mpe3uauyma XabapoBckoro kpaeBoro cyna. Co CChUIKON Ha Ty Ke
CTaThbl0 TMHCHMOM HCIIONHSIONMIETO OOS3aHHOCTA 3aMECTUTENsI TpeceqaTes
XabapoBCKOro KpaeBOro cCyjaa BHOBb Bo3BpamieHa xanoba JI.B.I'opsueBa Ha
MIOCTAHOBJIEHUE CYJIbU ATOrO CcyAa 00 OTKa3e B Mepeaaue KacCallMOHHOM Kaio0bl
I paCCMOTPEHUS B Cy/1eOHOM 3aceaHMU CyAa KacCallMOHHON MHCTaHIUH, a €ro
’KanoOa, HampaBlIeHHass Ha UMs IpejacenaTens XabapoBCKOIO KpaeBOro cyna, ¢
TpeboBaHMEM 00 OTMEHE yKa3aHHOTO MOCTaHOBJICHHUS CyAbH TaK)Ke BO3BpallleHa
€My IUCbMOM CYJIbM 3TOro cynaa ot 16 asrycra 2013 ronaa.

Kaccammonnas sxano6a, momannas 10 oxtsOps 2013 roma B mpe3ummym
OpnoBckoro obsactHoro cyaa B mHrepecax P.A.CteObl OHMM W3 €ro aJIBOKATOB,

IIMCbMOM HMCIIOJIHAKOIICTO 00S13aHHOCTH 3aMECTHTEIIA npeaceaarTcis OpJ'IOBCKOFO



8

obOnacTHOTO cyaa Oblla BO3BpallleHa 0€3 pacCMOTPEHUsI CO CCHUIKOM Ha CTaThiO
401" VIIK Poccuiickoit demepanuu i ¢ yKasaHHEM Ha TO, YTO MOCTAHOBICHHEM
cynbu TOoro ke cyna or 9 ampens 2013 roga ObUTI0O OTKa3aHO B mepenaye s
paccMOTpeHHsi B CyAeOHOM 3aceJaHuM CyJa KAacCallMOHHOW WHCTAHLUU
KacCallMOHHOW >KajioObl, TOJJaHHOM Ha Te e CyAcOHbIe DPEIICHUs B HUHTEpecax
P.A.CteObl npyruM €ro aJaBOKaTOM, BO3MOKHOCTH K€ MPUHECEHHS KajloObl Ha
TaKO€ MOCTAaHOBJIEHUE 3aKOHOM HE NPEIyCMOTpPEHA.

I'paxane JI.B.Topstaes u P.A.Cte6a yrBepxaror, uto craths 401" YIIK
Poccuiickoit denepaiiyu He COOTBETCTBYET cTaThsiM 19, 45, 46, 56 (wactb 3) 1 126
Konctutrynuu Poccuiickoit denepaiiiu, NOCKOIbKY HE MO3BOJISIET MTO1aBATh HOBBIC
KacCallMOHHbIE >KajJo0bl IO HWHBIM TMPABOBBIM OCHOBAaHHUSM B TOT XK€ CYI
KacCallMOHHOW WHCTAHIIMH, €CJIM paHee KacCallMOHHas »ajgo0a B OTHOIICHUU
OJIHOTO M TOTO K€ JIUIIa paccCMaTpUBaJIach 3TUM CYJIOM B CyZeOHOM 3acedaHuu JTu00
ObL1a ocTapiieHa 0e3 yIOBJIETBOPEHUS TOCTAHOBJICHUEM CYJIbU 3TOTO CyJla, a TaKKe
IMPENATCTBYET I0ojade KaccallmoHHOUM »xkaynoOsl B BepxoBHwiii Cyn Poccuiickoit
Oenepanuu 6e3 ee MPEAIIECTBYIOMIETO PACCMOTPEHUS MPE3UIUYMOM 00JIACTHOTO
WJIM PaBHOTO €MY [0 YPOBHIO Cyza.

Mexay Tem B cuily paHee BblpaxkeHHOW KoHcTuTymmonHeiM Cynom
Poccuiickoint @enepaunu MpaBOBOM IO3UIMH 3alpeT HA MOAAYy KacCAalMOHHOU
KaJIOOBI TEM >K€ JTUIOM, B TOM YHCIIE MOCJE TOTro, KaK MpeAblayIas ero xanoda
OblJa OTBEprHyTa, HE SBISAETCA TMPENATCTBHEM IS YCTPaHEHHUS CYAOM
OKCTpAOpPAMHAPHON  CyAcOHOM  MHCTAaHIIMKM  CYIIECTBEHHBIX  HapyIICHUH
YTOJIOBHOTO U (WJIM) YrOJIOBHO-TIPOLIECCYAJIbHOTO 3aKOHA, MOBJIMSBIINX HAa HCXO]T
Jiena, KOTOpble HE MPEIoJiaraloT OTKa3 B PACCMOTPEHHM JKajloObl B Ciydae
OOHapyXeHHs paHee HE BBIIBICHHOHW CyJIeOHON OIMOKH, IO JIeKamen
ucrpasiennto (mocranosinenus ot 2 ¢deBpanst 1996 roga Ne 4-IT u ot 3 deBpans
1998 roma Ne 5-I1; onpenenenus ot 4 okTsa6ps 2011 roma Ne 1459-O-O u Ne 1460-
0-0, ot 2 Hos10pst 2011 roma Ne 1465-0O-O u Ne 1468-O-O u ap.).

UTto KacaeTcs HampaBJI€HUS HOBOW WJIM MOBTOPHOM KacCallUOHHOM KajloObl

B MOPSAKE CTAaTbU 401" VIIK Poccuiickoii denepaliii  TAKUM  YYACTHHKOM
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YrOJIOBHOTO TIPOIECCA, KaK 3allUTHHUK, TO, KaK HEOJHOKPATHO YKa3bIBaj
Koncturyunonnsii Cypn Poccuiickoii ®@enepaiuu, U0, YYacTBYIOIIEE B
Ka4yeCTBE 3alIMTHUKA B YTOJIOBHOM CYIAONPOM3BOACTBE M HAAECIEHHOE YIrOJIOBHO-
MPOIECCYaIbHBIM 3aKOHOM IIpaBaMHu, HEOOXOJMMBIMHU JJIsi 3alllUThl MHTEPECOB
MPEICTABISIEMOTO UM JIMIIA, B 3TOM Ka4eCTBE MPECICAYET HHTEPECHI IOBEPUTES, A
He CBOM Ju4Hble nHTEepeckl (onpeaenenus ot 20 oktadps 2011 romga Ne 1474-0-0,
ot 23 anpens 2013 roga Ne 556-0O, ot 21 Hos6ps 2013 roga Ne 1899-O u ap.), T.e.
obecrnieurBaeT peaau3aluio MPeayCMOTPEHHOTO 3aKOHOM IIpaBa 3allMINAaeMOTO
nuia Ha oOpalieHue B CyJl KacCallMOHHOW HMHCTAHIMU, KOTOPOE, KaK IPaBUIIO,
00yCJIOBJICHO BOJICU3BSBICHUEM CAMOTO ATOTO JIUIIA.

[IpencraBneHHbie J1.B.I'opsiueBbIM 151 P.A.Cteboii MaTepuanbl
CBUJICTEILCTBYIOT O TOM, YTO IyTEeM OOpaIlleHHUs C KacCAllMOHHOW >KaloOOW Kak
HOBOM TOCJIE OTKa3a CyJIbU KpaeBoro, 00JIaCTHOTO CyJa B Mepeaade KaccarlmoOHHON
XKajgo0bl B TPE3UTUYM DITOTO CyJla OHU TMBITAIUCh HAWUTH B TPABOBOM
pPEryJIUpPOBaHUM  CPEACTBO  BBIPAXKEHMSI HECOIVIACHS C TaKUM  OTKa30M.
COOTBETCTBEHHO, CChUIKA CYJOB B KOHKPETHBIX J€laxX yKa3aHHBIX 3asBUTENICH Ha
cratbio 401Y VIIK Poccuiickoii denepaliy KaKk HE JTOMYCKAIOIIYIO 110/1a4y HOBOM
WIM TOBTOPHOU KAacCAIlMOHHOMW KajloObl, B TOM YHUCJE APYTUM 3AIIUTHUKOM TOTO
e JINIIA, HE MOKET OBITh OCHOBAaHUEM [IJIsl OLICHKH KOHCTUTYIITMOHHOCTH CAMOM T10
cebe TaHHOM CTaThH, UTO HE MPEMATCTBYET €€ PACCMOTPEHUIO B CHCTEMHOM CBSI3U C
MOJIOKEHUSIMH ITYHKTOB 2 M 5 4aCTH BTOPOM CTAaThbU 401°, MyHKTa 5 4acTu MepBOM
CTaTbU 4015, MyHKTa | 4acTu BTOPOM M YaCTHU TPEThEHN CTAThU 4018 naguoro Kojmekca.

1.3. Kak crnemyer u3 crareit 3, 36, 43, 96 u 97 DexnepanbHOro
KOHCTUTYIIMOHHOTO  3akoHa «O  Koucturynmmonnom Cyne  Poccuiickoit
O®enepanuny», Konctutynumonueii Cyn Poccuiickoit denepannu npyuHUMAET K
PACCMOTPEHUIO KAJIOObI TPaKJaH HAa HapyUIEHHWE MX KOHCTUTYLUHMOHHBIX MpPaB U
cB0OOOJT 3aKOHOM, MPUMEHEHHBIM B KOHKPETHOM J€JI€, PACCMOTPEHUE KOTOPOTO
3aBEPILICHO B CY/I€, €CJIU MPHUJIET K BBIBOY, UTO OCIIAPUBAEMBIE 3aKOHOMOJIOKECHUS
3aTparvBalOT KOHCTUTYIIMOHHBIE TIpaBa W  CBOOOJBI H  UYTO HMMEETCS

HCONMPCACICHHOCTb B BOIIPOCC O TOM, COOTBCTCTBYIOT JIM O3TH 3aKOHOIIOJOXKCHHA
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Koncturynun Poccuiickoint denepanyu; B cirydae, €Cid aKT, KOHCTUTYLUOHHOCTD
KOTOPOT'0 OCIapUBaETCsl, ObT OTMEHEH WJIM YTpaTWJ CUIY K HaYally WA B MEPUOT
paccmoTpenus aena, Hadaroe KoncturynmonnsiM Cynom Poccuiickoit @enepanuu
MPOU3BOJICTBO MOKET OBITh MPEKpPAIIeHO, 3a HCKIIYEHUEM CIydyaeB, Korja
JEeUCTBHEM ITOTO aKTa ObUTM HapyIIEHbl KOHCTUTYIIMOHHBIC MPaBa U CBOOO/IHI.
OenepanbHbiM 3aKOHOM OT 28 nekabps 2013 roma Ne 382-®3 Obuia
M3MEHEHA PEAKIMs MYHKTOB 2 U 5 4acTH BTOPOW CTaTbU 401° VIIK Poccuiickoii
denepanuu B 4acTH, KacaloleWcsl YCIOBUM TMMOJayd KacCAllMOHHBIX KajaoOBbl,
NPEJCTABICHUS B CyJ KAacCallMOHHOW HMHCTAHIIMU: CJIOBA «ECIM OHU SIBIISINCH
OPEIMETOM PACCMOTPEHUSI MPE3UAUYyMa» 3aMEHEHbl CIOBAMH «ECIU OHHU
00’XKaloBaIuCh B KAacCAl[MOHHOM TOPSAJIKE B TMPE3UAUYyM»; TeM HE MEHee
Koncturyunonnsiii Cypn Poccuiickoit denepauuu moJjiaraer, 4To BBEJCHHUE B
JEUCTBME HOBOTO MPABOBOI0 PETYJIUPOBAHUS B JAHHOM CITy4ae HE MOXKET CIIYKUTh
HNPENSATCTBUEM JJIs1 MPOJIOIKEHNUS] KOHCTUTYIIMOHHOTO CYIONPOU3BOJICTBA B LIENAX
3alIUThl KOHCTUTYLHOHHBIX MIPAB I'PaXXJAaH — 3asBUTEJICH 110 HACTOSLLEMY JIEILY.
Takum o6pazom, ¢ yderoM ctarbu 74 dDenepanbHOr0 KOHCTHUTYIIMOHHOTO
3akoHa «O Koncturyunonnom Cyne Pocculickoit ®enepanuu», COrjIacHO
koropoit  Koncturyumonusii Cyn  Poccuiickoit  ®depepauuu OpUHUMAET
MIOCTAHOBJICHUE TOJBKO IO TPEIMETy, YKa3aHHOMY B OOpallleHuH, U JUIIb B
OTHOIIEHUH TOM 4YaCTHM aKTa, KOHCTUTYLUMOHHOCTb KOTOPOW IIOABEpPraeTcs
COMHEHHMIO,  OIICHMBas  Kak  OyKBaJbHBI  CMBICI  paccMaTpPUBAEMBIX
3aKOHOIOJIOKEHUHN, TaK W CMBICH, MPUAABAEMbIii UM OQUIIMAIBHBIM W WHBIM
TOJIKOBAHUEM HWIJIM CJIOKMUBIICHCA IMPABONPUMEHUTEIBHON MPAKTUKOM, a TaKkKe
HCXOAS W3 MX MECTa B CHCTEME MPaBOBBIX HOPM, IMPEAMETOM PACCMOTPEHUSA
Koncturyunonnoro Cyna Poccuiickoit ®enepaiud 10 HACTOSIIEMY €Ny
SBJISIFOTCS B3aMMOCBSI3AHHBIE TIOJIOKEHUS IYHKTOB 2 M 5 4YacTH BTOPOM CTaTbH
4013, MyHKTa 5 4YacTU MEPBOM CTaTbU 401°, IyHKTa | 4acTu BTOpOM M YacTu
TPEThEU CTAThU 401® u craten 401 VIIK Poccuiickoii denepaunu B peaakivH,
JeHCcTBOBaBIIEH 10 BCTymieHUs B cuiny DenepanbHOro 3akoHa oT 28 nexkadps

2013 roga Ne 382-d3, Ha OCHOBaHMHM KOTOPBIX PEIIAIICS BOMPOC O BO3BPALLIECHUHU
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KAaCCallMOHHBIX Xajno0 0e3 pacCMOTpeHHUs, €CIu CyAbed BEPXOBHOIO CyJa
pecryOJIMKY, KpaeBoro WM OOJIACTHOTO CcyJa, cylaa ropoaa QeaepaibHOro
3HAYEeHMS, Cy/la aBTOHOMHOM 00JacTH, cyJa aBTOHOMHOI'O OKpYyTra, OKPYXHOTO
(10TCKOTO) BOGHHOT'O CyJla BBIHECEHO MOCTAaHOBJICHHWE 00 OTKaze B mepeaaye
KacCallMOHHOM  ’KajmoObl  JJiI  PAacCMOTPEHHss B  CyAcOHOM  3acefaHuu
COOTBETCTBYIOIIETO Cy/1a KACCAIIMOHHOW WHCTAHIIUU.

2. CormacHo Koncturynuu Poccuiickoit ®@enepanuu, mpoBO3IIIAIAIONICH
BBICIIICH IICHHOCTBIO 4YEJIOBEKa, €ro TmpaBa W CcBoOOmbl, B Poccum Kak
JIEMOKPAaTUYECKOM TPABOBOM TOCYJapCcTBe TMpaBa W CBOOOABI 4YEJIOBEKA W
TpaXKJIaHWHA SIBJISIIOTCSL HETMOCPEJCTBEHHO JICUCTBYIOIIUMHU, OIPEACISIOT CMBICT,
coziepKaHKe U puMeHeHue 3akoHOoB (cTathu 1, 2 1 18); Bce paBHBI mepe/] 3aKOHOM
u cyaoMm (ctates 19, wacte 1); KaXaomMy rapaHTUpyeTcsl cyjaeOHas 3aiura ero
npaB ¥ CBOOOJ; perieHus u AeicTBus (0e3/1eCTBUE) OpPraHOB roCyaapCTBEHHON
BJIACTH, OPraHOB MECTHOT'O CaMOYIIPaBJICHMsI, OOIIECTBEHHBIX OOBEIUHCHHU WU
JOJDKHOCTHBIX JIMII MOTYT OBITh 00KaJIOBaHbI B Cy (CTaThs 46, yactu 1 u 2).

B cuny B3auMocBsI3aHHBIX MOJIOKeHUH crateid 17, 18, 46 (vactu 1 u 2), 52,
118 (wactp 1), 120 (wacte 1) m 123 (wacte 3) Koucruryuum Poccuiickoit
@denepanv MpaBo Ha CyAEOHYIO 3alIUTy, OYAy4d OCHOBHBIM HEOTUYXKIAEMBIM
IpaBOM 4YEJIOBEKA, OJIHOBPEMEHHO BBICTYHAET TapaHTHENl BCEX IPYrux IpaB U
cBOOOZ, OHO TpPHU3HACTCS W TapaHTHUPYETCS COTJIACHO OOIIEeTPU3HAHHBIM
NPUHIIMIIAM ¥ HOpMaM MEXIyHAapOJHOTO IMpaBa U OOECreurBaeTCsl Ha OCHOBE
3akperieHHbIX B KoHncTtutynuu Poccuiickon @enepanyy NpUHIKUIIOB ITPABOCYIHUS,
OCYIIECTBIISIEMOTO TOJIBKO CYyJIOM, UYTO TMpEArojaraer oO0sA3aTeNbHOCTh W
UCIIOJTHUMOCTh  €r0  pEUNIeHMA B KAuyeCTBE  TrapaHTUU  3al[UIIAEMOr0
(BOCCTaHOBJIEHHOTI'0) IpaBa.

[IpuBenennpim  monoxeHussM  Konctutyunn Poccuiickot  @enepanuu
KOppPECTIOHAUPYIOT mpeanucanus cratbu 10 BceoOmied aekmapanuu TpaB
4yeJoBeKa, cTtatbu 14 MexayHapOoJAHOTO MakTa O ITPaXJAHCKUX W MOJUTHYECKHX
npaBax U ctaTtbu 6 KoHBeHIIMM O 3amuMTe MpaB YEJIOBEKA U OCHOBHBIX CBOOOJ, B

COOTBCTCTBHMHM C KOTOPBIMH Ka)KI[I)II\/’I YCJIOBCK I OHNpCACICHHUA Cro IIpaB H
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00sI3aHHOCTEM W ISl YCTAHOBJICHHSI OOOCHOBAHHOCTH TMPEIBABICHHOTO €MY
YIOJOBHOTO OOBHHEHMSI HWMEET TMpPaBO Ha CHOpaBeIJIMBOEC U MYOJIMYHOE
pa3OupaTenbCTBO Jieja B Pa3yMHBIM CPOK HE3aBUCUMBIM U OECHPUCTPACTHBIM
CYJIOM, CO3/IaHHBIM Ha OCHOBaHHUH 3aKOHA.

PackppiBasi KOHCTUTYLIMOHHOE COJEp)KaHUE TpaBa Ha CyAeOHYIO 3alluTy,
Koncturyumonnsii Cyn Poccuiickoii ®depepanuu npuimien K BBIBOLY, YTO B
pamMKax cy[eOHOW 3aluThl MpaB M CBOOOJ BO3MOXHO O0O0KajJOBaHUE B CYJ
pelieHuii u nercTBui (6e31eCcTBUA) MT0OBIX TOCYIapCTBEHHBIX OPraHOB, BKITFOYAs
cyneOHbIe, a TOTOMY OTCYTCTBHE BO3MOXKHOCTU TEPECMOTPETh ONIMOOYHBIM
CyneOHBI aKT HE COIJIAacyeTcs C yHHBEpCAJIbHbIM TpeOoBaHUEM 3()PEKTUBHOTO
BOCCTAHOBJICHHSI B TIpaBaX IMOCPEJACTBOM IMPABOCYIHs, OTBEUAIOIIETO KPUTEPUSIM
CIIPaBEIJTUBOCTH, YMAJSIET M OTPAaHUYMBAET JAaHHOE MPaBo (IIOCTAHOBJICHUS OT 2
deBpans 1996 roga Ne 4-I1, ot 3 depans 1998 roma Ne 5-11, ot 5 despans 2007
roaa Ne 2-IT u ap.).

[IpumeHuTENbHO K  YrOJOBHOMY  cyjaornpou3BoacTBy  KoHctutyrms
Poccuiickoit @eaepannu crienalibHO TAPAHTUPYET KAXKIOMY OCYXKIACHHOMY IMIPaBoO
Ha TIEPECMOTP MPUTOBOPA BBIIIECTOAIIMM CYAOM B TOPSIKE, MPEAYCMOTPEHHOM
denepanbubiM 3akoHOM (cTaThs 50, wacth 3). [lpu sTOM, Kak HEOJHOKPATHO
yka3biBasl Koncturynmonnsii Cyn Poccuiickoit @enepaiuy, UCX0Isl U3 TOTO YTO
IIPaBO Ha CIIPABEIJIMBOE Pa30MPATEIHCTBO Je/ia B PA3yMHBIN CPOK HE3aBHCHUMBIM U
OecnpuCTpacTHBIM CYJIOM MPEINOoJaracT OKOHYATEIbHOCTh M CTAOMIBHOCTD
CyIeOHBIX aKTOB, BCTYNUBIIUX B 3aKOHHYIO CHIIY, U MX HCIIOJIHEHHE, OCHOBHOE
OpeMsi TiepecMOTpa pelieHul Cyaa MepBOM MHCTAHIIMM JODKHO BO3JIaraThCs Ha
0oOBIYHBIC (OpAMHAPHBIC) CyACOHBIE MHCTAHIIMH, YTO OOS3BIBACT TOCYAApPCTBO K
CO3JaHUI0 HEOOXOMUMBIX YCIOBHM Il 3(PGEKTUBHOTO U  CHPABEIIUBOTO
pa30upaTenbCcTBa YroJIOBHOTO Jiejla MMEHHO B CyA€ TEPBOW HHCTAHIMH, TJE
MO/JIeKAT Pa3pEelICHUI0 BCE CYIIECTBEHHBIE [IJIi  ONPEACIICHUS TpaB M
00s13aHHOCTEH CTOPOH BOIMPOCHI, & TAK)KE — JJI UCTIPABICHUS TOMYIEHHBIX CY0M
MIEPBOM WHCTAHIIMK OMIMOOK — B CyJIe BTOPOi MHCTAaHIMHU (B HACTOSIICE BPEMsI —

amneJUISIIMOHHOM) B TIPOIEAYypax, HauOoJiee MPUOIMKEHHBIX K IMPOHU3BOJCTBY B
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cyJlie nepBoi MHCTAaHIUU (mocTaHoBiIeHUs OT 17 HosiOpst 2005 roma Ne 11-I1, ot 5
¢depanst 2007 roga Ne 2-ITu ot 21 anpenst 2010 roga Ne 10-11).

[Ipssmo HE mpeaoCTaBiAs OCYKJAECHHOMY IIPAaBO HA MEPECMOTP BBIHECEHHOIO
B OTHOIIIEHWH HETO MPUTrOBOpA MOCJE €r0 BCTYIUICHUS B 3aKOHHYIO CHUIY, CTaThi
50 (wacte 3) Koncturynum Poccuiickoii ®epepaiiuu He HMCKIIOYAET, OJHAKO,
BO3MOXHOCTh CO3/IaHUS — HCXOJd M3 KOHCTUTYUHMOHHBIX IEJIEH M LIEHHOCTEW,
oOllleTIpU3HAHHBIX ~ TPUHIUIIOB W  HOPM  MEXKJIYHAapOJAHOrO  TpaBa U
MEXIyHApOIHbIX o00s3aTenbcTB Poccuiickoit denepanuu — JOMOJHUTEIBHBIX
NPOIECCYANIbHBIX MEXaHU3MOB TMPOBEPKH BCTYMHUBIIMX B 3aKOHHYIO CHIY
CyleOHBIX pEIICHUN, ONPEACIICHUS CHUCTEMbl U TOJHOMOYMM CyaeOHBIX
WHCTAHIIUM, MOCIEOBATEILHOCTH U MPOLIEAYpPhl 00KaJIOBaHUSI, OCHOBAaHUW ISl
OTMEHBl ~ CYJNEOHBIX  pEIICHUH  BBIIIECTOSANEH  CyneOHOM  MHCTaHIMEH
(ITocranosnenne Koucturyimonnoro Cyma Poccwuiickoit ®Penpeparuu oT 26
deBpans 2010 roma Ne 4-I1).

[lockonbky mojoOHas MpoBEpKa O3HAYAeT, MO CYIIECTBY, BO3MO>KHOCTh
IPEOJI0JICHUS] OKOHYATEIbHOCTU CYACOHBIX aKTOB, BCTYNHBIINX B 3aKOHHYIO CHUILY,
denepanbHbIil 3aKOHOAATENb, YYUTHIBAS KOHCTUTYIIMOHHOE M MEXKIYHAPOJIHO-
paBoBo€ TpPeOOBaHHE OKOHYATENBHOCTH M CTAOMIBHOCTU CYACOHBIX PEIICHHI,
JOJKEH YCTaHABJIMBATh TAKUE WHCTUTYLHOHAIBHBIE U IIPOLEAYPHBIE YCIOBUS HUX
nepecMoTpa, KOTOpble, UMesl pe3epBHOE 3HAYEHUE, MCKIIOUaI Obl BO3MOXKHOCTD
HEOOOCHOBAaHHOTO BO300HOBJICHHS CyneOHOTO pazbuparenbpcTBa U
UCIIOJIb30BAJIUCHh JIMIIb B CIydasX, KoOrjaa omulKa, JOMyIIeHHas B XOJe
MpeabIAYIIEro pa3onupaTenbCcTBa, MPeAONpeIeiiIa NCXO]T Aea.

AHanormuHo mo3unuu npuaepxkuBaercs Epponelickuii Cyn mo mnpaBam
YEeJ0BEKa, MOJIararoluid, 4YTO  OTCTYIUIEHHS OT [pPUHLUMIA  IPAaBOBOU
ONPEAECIECHHOCTH, HA KOTOPOM OCHOBaHa cTarbsi 6 KOHBEHIMM O 3amuTe NpaB
YeJloBeKa M OCHOBHBIX CBOOOJI M KOTOpPBIH B KayecTBe OOIIEro IMpaBHiia
YTBEP)KJIa€T HEOMPOBEPKUMOCTh OKOHYATEIFHOTO CYIACOHOTO pPEIICHHs, MOTYT
OMPAaBABIBATECA TOJBKO OOCTOSITENILCTBAMHU CYIIECTBEHHOTO W HEMPEOJO0IUMOro

XapakTepa, TAKUMHU KaK HEOOXOJIMMOCTh YCTpaHEHUsl (PyHIaMEHTaIbHBIX OLIMOOK
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(moctanoBieHus OT 28 okTA0pst 1999 ronma no neny «bpymapecky (Brumarescu)
npotuB Pymeaum», ot 24 urons 2003 roga no aeny «Ps0bix npotus Poccun», ot
18 suBapsa 2007 roma o neny «Kot nporus Poccun» u ot 31 uronsg 2008 roma no
neny «lIponenko mpotuB Poccun»). Bo3MOXKHOCTH MOBTOPHOTO PacCMOTPEHUS
YrOJIOBHOT'O JIENIa, B paMKax KOTOPOro JIMLO YK€ ObLJI0 OKOHYATEIbHO ONpPaBIaHO
WJIM OCYXKJIEHO, JonycKaeTcs, coriacHo crartbe 4 [IpoTokona Ne 7 k KonBeH1uu o
3alllMTe MpPaB 4YE€JIOBEKAa M OCHOBHBIX CBOOOJI, €CIIM UMEIOTCA CBEJECHUS O HOBBIX
WIM BHOBb OTKPBIBIIMXCS OOCTOSITENBCTBAX WM €CIM B XOJ€ MpPeAblAyIIEro
pa3z0upartenbcTBa ObUTM JOMYIICHBl CYIIECTBEHHbIE HApyUIEHUs, MOBIUSBIINE Ha
UCXO[ Jena.

BBeneHue JIOMOMHUTENBHBIX MPOLECCYAIbHBIX MEXAaHU3MOB IPOBEPKHU
BCTYNHUBIIETO B 3aKOHHYIO CHJIY CyJAeOHOro pEIIeHHs He Npeanoiaraer
NpelOCTaBICHUE JIMIy HEOTPAaHHUYEHHBIX BO3MOXHOCTEH TpeOoBaTh €ro
NEPECMOTPA, B TOM YHUCJE IYTEM HEOJHOKPATHOTO PACCMOTPEHHUS YTrOJOBHOIO
Jena cylamMu OJHOW (KacCallMOHHOW) WHCTAaHLMH, BKJIIOYAs pa3HblEe MO YPOBHIO
CyZlbl, KOMIIETEHTHBIE PACCMATPUBATH JI€JIa B KACCALTMOHHOM MOPSAJIKE, PABHO KaK U
BBIOOpP MO COOCTBEHHOMY YCMOTPEHHIO Crmocoba H Mpoleaypbl CyaeOHOro
o0>KaJoBaHMs, — OHU YCTaHABIMBAIOTCA Ha ocHoBe KoHcTuTymum Poccuiickoit
deneparnuu, ee crareit 46, 123 u 128, dpenepanbubiM 3aKkoHOM. MHOE MOBIIEKIIO OB
0e30CHOBATENbHOE  YBEJIMYEHHWE 4YHWCIa  KAaCCAaIlMOHHBIX  HMHCTAHIMM, HE
COOTBETCTBOBAJIO ObI MPUHIIMITY MPABOBOM OINMpPEAECNICHHOCTH M TMpeIHA3HAUYCHUIO
KacCallMOHHOTO TIPOM3BOJICTBA KaK JOMOJHUTEIBHOTO CpEJCTBAa OOecreueHus
MIPABOCYIHOCTH Cy/1€OHBIX PEIICHUH.

JlaHHBIH BBIBOJ COTJIACYETCS C MPaBOBOM MO3WIMEH, cPopMyTupoBaHHON
Koncturyunonnsim  Cynom  Poccuiickoit  ®enepauuyd HOPUMEHHUTEIBHO K
HaJ30pHOMY Mpon3BoACTBY B [loctanoBnenuu ot 5 depans 2007 roma Ne 2-IL.
[Ipu sTOM cneundukoi yroJoBHOrO MpOIECCa, B TOM YHUCIE MO CPAaBHEHUIO C
IPaKJAHCKUM U apOUTPaKHBIM POLECCOM, MOTYT O0YCIIOBIMBATHCS OCOOEHHOCTH
MPUMEHEHUS] MPOUEAYPhl SKCTPAOPAUHAPHOTO OOKaJOBAHUS, HAIMpaBICHHBIC, B

YaCTHOCTH, Ha UCKIIIOUCHUC YI'OJIOBHOI'O IIPCCIICAOBAHUSA ABAXKIbI 3@ OJHO U TO JKC
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npectymienue (ctaths 50, wacth 1, Koncturyuun Poccuiickoii ®denepanuu), Ha
peanu3aluilo MMEIOIIETO KOHCTUTYLHOHHOE 3HAYEHHME 3alpeTa MOBOpOTa K
xyamemy (Ilocranosnenune Konctutyunonnoro Cyna Poccuiickoit denepanuu ot
11 mas 2005 roga Ne 5-I1), a Takke Ha ydeT CTENEHU NPETEPIEBAHUS JUIIOM,
OLIMOOYHO OCYXICHHBIM 32 COBEPIICHHE NPECTYIUICHUs, HEeOIaronpusITHbIX
MOCJIEICTBUM, TPOUCTEKAIOUIUX U3 CY/IeOHOM OINOKH.

CooTBEeTCTBEHHO, (eAepalbHblii 3aKOHOJAATENb, paclojaralolvuil mnpu
OCYIIECTBJICHHUH MPABOBOTO PETYJIUPOBAaHUS OOIIECTBEHHBIX OTHOLIEHUN B cdepe
YrOJOBHOTO CYJOMPOU3BOJICTBA HA OCHOBE Mpeanucanuii crarei 2, 46-53 u 71
(mynkt «o») Kouctutynum Poccuiickoit ®enepanuu U COOTBETCTBYIOUIUX
MEXTYHApOIHO-TIPABOBBIX 00s3atenscTB Poccuiickoit denepanuu 10cTaTOUHO
IIUPOKON JHCKpelreil B BbIOOpE KOHKPETHBIX MEp MO OOECHEUYEHHIO MpaB BCEX
YYaCTHUKOB YTOJOBHOTO IpoIllecca, MpU3BaH coOMoAaTh OajaHC MyOJIMYHBIX U
YaCTHBIX MHTEPECOB U KOHCTUTYIITMOHHO 3HAYUMBIX LIEHHOCTEW. [I[puMEHUTENBHO K
NPOU3BOJICTBY 10 TMEPECMOTPY BCTYIHUBIIUX B 3aKOHHYIO CHIIy CYAE€OHBIX
pelIeHnid MO YrOJIOBHBIM JieJlaM KakK MMEIOIIEMY pPE3EpBHOE 3HAUYEHUE
JIOTIOTHUTENIBHOMY CIIOCOOy oOecreueHrs MX 3aKOHHOCTH 3TO, B YaCTHOCTH,
O03HAyaeT YCTAHOBJEHHUE TAKUX MPOUEAYPHBIX IPABUJ, KOTOPBIE HCKIIOYAIOT
BO3MOXXHOCTb 3JI0YMOTPEOJICHUS MPOLECCYaTbHBIMU TMpPaBaMU U TPEBPAILICHUS
KacCallMOHHOW TIPOLIeyphl B OPAMHAPHYIO CYACOHYIO MHCTAHIMIO, HE HapyIias
pu 5TOM 0a30BbIe KOHCTUTYIITMOHHBIE MPUHIIUIIBI CIIPABEIJIMBOCTH U PaBEHCTBA.

3. Omnpenensis TOPSAIOK MPOU3BOACTBA IO YrOJOBHOMY JeNy B CyJe
KAaCcCAaIlMOHHON WHCTAHIUH, (eAepalbHbIil 3aKOHOAATENb 3aKPENuiI B YTOJIOBHO-
MPOLECCYAITBHOM KOJICKCE Poccuiickon ®denepanuu TpeboBaHue
NPEIBaPUTEILHOTO U3YYEHHUSI KAaCCAIIMOHHBIX Kajlo0 CYJIbsSMU COOTBETCTBYIOIIUX
CylIOB KacCallUOHHOW HWHCTAaHIUHU (CTaThs 4017), C TeM 4YTOOBI HE JOMYCTUTH
nepenavy B CyJl KacCallMOHHOM MHCTAHIMU SIBHO HEOOOCHOBAHHBIX OOpallleHHil U
BBISIBUTh Haluuue (PyHIaMEHTAIbHBIX HApPYLIEHUM 3aKOHA, BIEKYLIUX MEPECMOTP

BCTYMUBIIUX B 3aKOHHYIO CUJTy CYICOHBIX peIIeHUH.
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BBeneHne nmaHHOW MNpeABApPUTENIBHOW MPOLEAYPBI, Ha KOTOPYIO HE
PaCIpPOCTPAHSIOTCS HEKOTOpbIE O00s3aTeNbHbIE JII WHBIX CYIEOHBIX MTPOILEAYp
nporeccyaigbHble TpaBuia (00 M3BEIICHHMH W BBI30BE CTOPOH, O IPOBEICHUHU
CyaeOHOrO 3acefaHus W Jp.), COOTHOCUTCS C TMPEHEJCHTHOW MPaKTHKOW
EBponeiickoro Cyna mno mpaBaM 4eJIOBEKa, MPU3HAIOLMIETO BO3MOKHOCTH
YCTAHOBJICHUS YCJIOBUM pealv3aliud IpaBa Ha AOCTYN K Cyly, B YaCTHOCTH B
CBSI3M C OIpPENESICHUEM MPUEMIIEMOCTH *ajlo0bl, HO TOJILKO €CIM 3TO MPaBO HE
OyJIeT OrpaHMYeHO TaKUM 00pa3oM WJIM JI0 TaKOW CTENEeHHU, YTOOBbl 0Ka3ajoCh
3aTPOHYTBIM CaMO €ro CYIIECTBO, W €CJIA BBOJAUMBIC OTrPAHUYEHUS HMEIOT
3aKOHHYIO 1I€JIb, @ MEX/Y HMCIOJIb3YEMBbIMU CPEJICTBAMHU U MOCTABJICHHOW LEIbIO
CYILIECTBYET pa3yMHas COPa3MEPHOCTb.

3.1. IlpenBapurenbHas mpoleaypa pacCMOTPEHHUSI KaCCAllMOHHBIX Kajlo0, B
paMKax KOTOpPOH ONpeAessiIOTCA IPaBOBbIE OCHOBAHUS JJis JaJbHEUIIEro
NBIDKCHMST Jienia (ucTtpeboBaHUs Jeia, Mepeladyd ero il pacCMOTPEHHUsS 10
CYILIECTBY B CYyJ KacCallMOHHOW MHCTaHILIMH) UCXOIs U3 JIOBOJOB, U3JI0KEHHBIX B
xKanobe, W coAepXkaHUs O0XKaIyeMbIX CYACOHBIX pElIeHUH (MaTepuasioB
UCTpeOOBAaHHOTO YTOJOBHOTO JI€JIa), KaK TakoBasi OTBEYAET MPABOBOUM MpPHUPOJE U
IpeAHA3HAUYCHUIO KaCCAallMOHHOTO MPOU3BOJCTBA U HE MOYKET PacCliCHUBATHCS KaK
HECOBMECTHMAs C MPaBOM Ka)JO0ro Ha CyACOHYIO 3alllUTy U Ha CIPaBEIMBOEC
cynebHoe pa3dupaTenbCTBO, IPUTOM YTO MPHU PACCMOTPEHUU YTOJIOBHOTO Jiefia 1Mo
CYILIECTBY CYIOM KacCallMOHHOM HMHCTAaHLUHMH B OTHOUIEHWHW CTOPOH U HWHBIX
yYacTBYIOIIMX B JaHHOM Jeje JHIl OOeCleYyMBAeTCs COONIOACHHE OCHOBHBIX
MIPOLECCYAIBHBIX IPUHIUIIOB U TAPAHTHM.

Kpome Ttoro, mo cmeiciny uvactu yerBeproit cratbu [/ YIIK Poccuiickoit
denepanyii BO B3aUMOCBS3H C €r0 CTaThbSIMU 401"-401", [P PENICHUH BOIPOCa O
HAJIMYUM WA OTCYTCTBMM OCHOBAaHMM ISl MEpEeNadyu YroJOBHOIO J€jia B CYyJ
KaCCallMOHHOM WHCTAHUMU JJIsI PACCMOTPEHHMS MO CYLIECTBY BO BCSAKOM CIIydae
HEO0OXOIMMO BBIHECEHHE MOTHBHUPOBAHHOTO MOCTaHOBICHUS. [lomokeHus cTtaThu
401" VIIK Poccumiickoit ®emeparun, MpeIyCMATPUBAIONING MPEABAPUTEIHHOE

paccMOTpEHHUE CYJIbEei KaCCAallMOHHOM Kajl00bl, BO B3aUMOCBS3U C YaCTIMH NEPBOU
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Y BTOPOU CTAaThU 4012, CTaTbsIMH 4014, 4015, 401*° u 401! nanmoro Konekca ne
MPEANO0JIaraloT BO3MOXKHOCTb TPUHSTUS UM TMPOU3BOIBHBIX PEIICHUM: CYIbs
00s13aH TPOAHAIU3UPOBATh 00XKaTyeMoe CyAeOHOE PEIICHHE U HM3JT0KCHHBIC B
*ano0e J0BOJbI OTHOCHUTEIBHO MAOMYIICHHBIX HApYyIICHUW 3aKOHA Ha OCHOBE
MIPUJIOKEHHBIX K HEW IOKYMEHTOB JIMOO MaTEepUaIoB UCTPEOOBAHHOIO YTOJIOBHOTO
Jiena U — €CJIM Y HEro BO3HUKIIM COMHEHHUS B 3aKOHHOCTH IIPUTOBOPA, ONIPEACICHUS
WU TIOCTAHOBJICHUS Cy/la U OH TMOJIaraeT, 4To MMEIT MECTO CYIIECTBEHHBIC
HapyIIEHWs]  yrOJOBHOTO W  (WJM)  YrOJOBHO-TIPOIIECCYaJIbBHOTO  3aKOHAa,
MOBJIMSIBIIIME HA UCXOJ JIeNIa, — IIEpeaaTh xKajao0y JJIs paCCMOTPEHUSI TIO CYIIECTBY
B Cy/1 KACCAIIMOHHOW MHCTAHIIUH.

Takum o00pa3oM, EAUHOJIMYHOE PACCMOTPEHUE CYIbEH KacCallMOHHOM
’KaoObI, HE OCBOOOXKIAIOIlee €ro OT OOS3aHHOCTH BBIHECTH OOOCHOBAaHHOE U
MOTHUBHUPOBAHHOE PEIICHUE, KOTOPHIM OIPESISIOTCS MPaBOBbIE OCHOBAHMS IS
JaTbHENIIEro IBMXKEHUSI YTOJIOBHOTO JIeJia, HE MPOTUBOPEUYUT KOHCTUTYIIMOHHBIM
MPUHILMIIAM TPABOCYJUSI U HOpMaM MEXIyHApOJAHOTO MpaBa, HE OrPaHUYUBAET U
HE HapylIaeT KOHCTUTYIIMOHHOE MPaBoO Ha CYJACOHYIO 3aIUTY, TeM 0oJiee 4To, KaK
HeoqHOKpaTHO yka3biBall Koncturynumonueii Cyn Poccuiickoit denepanuu, Ha
CTaJuu TPEABAPUTEIBHOIO PACCMOTPEHHUS CYJIbel KacCaIlMOHHBIX Kallob Kakoe-
1100 HOBOE pEIlIeHHE, IIO-UHOMY OTpEeIeIIIoNIee MpaBa U 00s3aHHOCTH CTOPOH, HE
BBIHOCHTCS.

3.2.  YromnoBHO-MpoIeccyadbHblli  Kojaekc  Poccuiickoit  deneparum
YCTAHABJIMBAET IMPUMEHUTEIBHO K TPOU3BOJCTBY B CYJE KacCallMOHHOMU
WHCTaHIIUM CYyJ, TPaBOMOYHBIA MEpPECMAaTPUBATh BCTYNMMBILIEE B 3aKOHHYIO CHUIY
cynebHoe pemieHre (4acThb BTOpas CTaTbu 4013), eInHbIe TpeOOBaHUSA K
COICPKAHMIO KACCALIHOHHOM kanobbl (cTaths 401%), paBHbIe mOTHOMOUMS Cyei
Cy/Ja KacCallMOHHOW HWHCTAHIIMHM, peajru3yeMble MPU H3YUYCHUH KacCaI[MOHHBIX
XKamoO (JacTh BTOpAsi CTAThH 4018), U eAnHbIe TPeOOBAHMUS K BBHIHOCHMBIM HMH
MMOCTAHOBJICHUSAM (CTaThU 401" u 401"), ocHOBaHHS OTMEHBI WIN H3MEHCHHS
CyI€OHOTO pEIIeHUs TPU PACCMOTPEHUH YTOJOBHOTO Jiejla B KacCallMOHHOM

15 .
nopsiake (ctathsa 4017°), a Takke BBOAUT OOIIMI 3alpeT Ha BHECEHHE IMOBTOPHBIX
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WJIM HOBBIX KaCCallMOHHBIX )KaJIO0 B TOT K€ CyJ KaCCallMOHHOW WHCTAHIUU, €CIU
paHee 9Ta kanoba B OTHOLIEHUM OJHOTO U TOTO K€ JIUIla pacCMaTpUBalIaCh 3TUM
CyloM B cyaeOHOM 3acegaHuu JuMOO OblLla oOcCTaBieHa O€3 YAOBJICTBOPECHUS
IOCTAHOBJICHHEM Cy/IbH (cTaThst 401%).

B 3aBucuUMOCTH OT TOTO, Kakoil CyJl pacCMaTpuBall JeJ0 B KauecTBE Cyja
MEpPBOM MHCTAHIUM, Y TOJOBHO-IIPOLECCYabHBIN Kojieke Poccuiickon Denepaunu
npeaycMaTpUBaeT BO3MOXKHOCTH IMOJIJa4u KAacCAIlMOHHBIX kano0 B JBE CyleOHBIC
WHCTAHIIMM — B TPE3UUYM BEPXOBHOI'O CyAa pEeCIyOJIuKH, KpaeBOTO WU
o0nacTHOro cyjaa, cyaa ropojaa (enepanbHOro 3HAYEHHUS, CyJla ABTOHOMHOM
o0JlacTu, cy/la aBTOHOMHOT'O OKpYyTa, OKPY>KHOTO ((hJIOTCKOr0) BOGHHOTO Cyja U B
CyneOHyr0 KOJJIETMIO IO YrojoBHbIM nenaMm BepxoBnoro Cyna Poccuiickoit
Oenepannu, Boennyto komuternto BepxoBHoro Cyna Poccuiickoit @enepannu
(cratsu 401° u 4017). Tlo pesymbTaTaM H3ydeHHs B MPEABAPUTEIBHOM MOPSIKE
KacCallmOHHOM >KaJIOOBI CyJibsi COOTBETCTBYIOIIETO CyJ/ia BEIHOCUT MOCTAHOBJICHUE
0 Tepelaye KacCallMOHHOW >KalloObl C YTOJIOBHBIM JE€JOM JJI PAaCCMOTPEHUS B
CyneOHOM 3acelaHuu Cylla KacCallMOHHOW MHCTAHIIUU JTUOO, €CIH OTCYTCTBYIOT
OCHOBaHHUS ISl IEPECMOTpa Cy1€OHOr0 PEelIeHHs] B KaCCAllMOHHOM TOpsJIKe, — 00
OTKa3ze B IMepefadye KacCallMOHHOM >KajgoObl Il PacCMOTpPEHHUs B CyIeOHOM
3acejaHuU Cy/1a KaCCallMOHHOW MHCTAHIUU.

IIpu 3TOM — B paMKax MpaBOBOTO PETYIUPOBAHUA, KaK JE€HCTBOBABILETO 10
BHeceHUs: DenepanbHbM 3akoHOM oOT 28 nekadbps 2013 roma Ne 382-D3
usMeHenuii B cratbio 401° VIIK Poccuiickoii denepanyiu, Tak U ACHCTBYIOIIETO
MOoCJ€ BCTYIUIEHUS yKazaHHoro enepanbHOTO 3akoHA B CHIY, — €CIHU
MOCTaHOBIIEHHE 00 OTKa3e B Mepeade KacCallmOHHON YKaloObl Il paCCMOTPEHUS
B CyneOHOM 3acelaHWu Cy/la KAacCAIlMOHHOW WHCTAHIIMM BBIHOCUTCS CYJbel
BepxoBHoro Cyna Poccuiickoit ®enmepanmm, TO Takas xkaigo0a MOXKET OBITh
paccmotpeHna Ilpencenarenem BepxoBHoro Cyna Poccuiickoit ®@enepauun, ero
3aMEeCTUTENIEM, KOTOpPbIE MPU HECOTJACUM C PEIICHUEM CYyJIbH BIPABE BBIHECTHU
MIOCTAaHOBJIEHHE 00 OTMEHE TAaKOro MOCTAHOBIICHHS U O IMepeliade KaccallmOHHOM

Xajao0bl C YrOJIOBHBIM JI€JIOM [JIi PAacCMOTpPEHUsI B CyAeOHOM 3acelaHuu
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COOTBETCTBYIOIIIETO CyAa KAacCAallMOHHOW MHCTAHIUMU (YaCThb TPEThsl CTAThU 401°
VIIK Poccuiickoit deneparium).

Ecnu cyneOHoe pemieHwe paHee SIBISUIOCH NPEIMETOM PacCMOTPEHUS
npe3uauymMa 00JIaCTHOTO WJIM PAaBHOTO €My IO YpOBHIO Cyla B KayecTBe cyja
KacCallMOHHOM MHCTAHIIMKU, TO B TAKOM ClTy4ae JOoMmycKaiach (KaK JOMyCKaeTcs U B
HacTosIee BpeMs) Mmojadya KaccalluoOHHOW kanoObl B CyaeOHYIO KOJUIETHIO IO
yronoBHbIM JenaMm BepxoBHoro Cyna Poccuiickoit @enepauun unu BoeHHyrO
kosuteruto Bepxosuoro Cyna Poccuiickoit @enepanuu (4acTh BTOpasi CTaThU 401°
VIIK Poccuiickoit ®enepanun). Uto kacaeTcs ciiydaeB, Korja Cyabei 00JacTHOTO
WM PAaBHOTO €My MO YPOBHIO CyjAa MO pe3yJbTaTaM M3YYEHHs] KacCallMOHHOMU
Xaj00bl B TIPEABAPUTEIHLHOM IMOPSIKE BEIHECEHO MOCTAHOBIICHHE 00 OTKas3e B €e
nepenaye s PacCMOTPEHUsS B CylneOHOM 3aceJaHuu Cyla KacCalMOHHOU
WHCTAHIIMM, TO B paMKax IMPaBOBOrO0 PEryJWpOBaHUs, JACHCTBOBABILIETO 10
BCTyIUieHUs B cuily DenepanbHoro 3akona ot 28 aexabpst 2013 roga Ne 382-D3,
OPUHITHE TAaKOTO CyAeOHOTO TOCTAHOBJICHHUS HCKJIIOYAJIO  BO3MOXKHOCTH
JanbHeHIero oopaiieHus 3a cy1e0HOM 3aUTON B CyJl KACCAIIMOHHON WHCTaHIIUH,
TeM Oojiee MMess B BHJY COJEp)KAIIMICA B CTaThe 401 VIIK Poccuiickoii
denepanuuy 3anpeT Ha BHECEHUE MOBTOPHBIX MJIM HOBBIX KAaCCAlIMOHHBIX KalloO B
TOT K€ CyJ KacCalMOHHOM HMHCTAaHUMHM (B JIaHHOM CIIydae — B MPE3UTUYM
00JIACTHOTO WJIM PAaBHOTO €My IO YPOBHIO Cy/a), €CJIi paHee KaccalllmOHHas
’&aynoba TOTro JK€ JHIa MOCTAaHOBJICHHEM CYIbHM COOTBETCTBYIOIIETO Cyna Oblia
ocTaBlieHa 0e3 yJI0BIETBOPEHHUSI.

Mexay TeMm, Kak HEOJHOKpaTHO Yyka3biBal Konctutyumonnsii Cyn
Poccuiickonn ~ ®depepaumu, W3 NPUHUMNA  KOPUIAYECKOIO  pPaBEHCTBA
MIPUMEHHUTENIBHO K pealn3alliid KOHCTHUTYIIMOHHOTO IpaBa Ha CYACOHYIO 3alIUTy
BBITEKAET TpeOOBaHME, B CUJIY KOTOPOTO OJIHOPOJHBIE MO CBOEH HOPHUIMYECKON
MpUPOJIE  OTHOUIEHUS JIOJDKHBI — PEryJHpPOBATHCS  OJAMHAKOBBIM  00pa3oM;
coOI0/IeHNe KOHCTUTYITMOHHOTO TIPUHITUIIA PABEHCTBA, TAPAHTUPYIOMIETO 3aITUTY
OT Bcex (popM NMCKPUMHUHALIMU MPHU OCYIIECTBICHUM MpaB U CBOOOJ, O3HAYAET,

IIOMHMO IIPOYCro, 3alpe€T BBOAUTh TAKHC OI'PAHHYCHHA B IIpaBax JIMII,
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MpUHAJJICKAIIMX K OJHOW KAaTerOpUHu, KOTOPhIE HE HUMEIOT OOBEKTHUBHOTO U
pa3yMHOro  ompaBiaHusi  (3ampeT pa3IMyHOTO  oOpallleHus C  JIMIaMH,
HaxXOJSIIIMMHUCA B  OJMHAKOBBIX WM  CXOAHBIX  CHUTyalusx);  Jrobas
muddepeHnmanys, NPUBOAIIAS K pa3IMUMsIM B MpaBax rpaxaaH B TOW WU UHOU
chepe MpaBoOBOro peryIMpOBaHUs, JOJDKHA OTBeUaTh TpeOoBaHusM KoHCTUTyImu
Poccuiickoit @eneparuu, TOMyCKAOIIUM TaKue pa3inyus, €CId OHU OOBEKTUBHO
onpaBAaHHbI, 000OCHOBAHbBI U MPECIAEAYIOT KOHCTUTYIIMOHHO 3HAYMMBbIE LIEIH, IS
JIOCTHXKEHUSI KOTOPBIX HCIOJB3YIOTCSl JIUIIb COpa3MEpHBbIE IMPABOBBIC CPEACTBA
(moctanosnenus ot 24 mas 2001 roga Ne 8-I1, ot 3 urons 2004 roga Ne 11-I1, ot
15 uronst 2006 roma Ne 6-I1, ot 5 anpenst 2007 roma Ne 5-I1, ot 25 mapta 2008 roga
Ne 6-IT 1 ot 26 deBpanst 2010 roma Ne 4-IT).

B cuny npuBeaeHHON NMpaBOBOM MO3UIIMK MPEIIOIAraeTcsi HeIOMyCTUMOCTD
CYIIIHOCTHOTO pa3M4Msl TPAaBOBOIO M OMNpEeeNsieMoro uM (HaKTHYECKOTO
MOJIOXKEHHUS JIUIl, UMEIOIIKNX MPaBO Ha IM0Jiadyy KaCcCAIlMOHHOW KajloObl B paMKax
YTOJOBHOTO CYJONPOU3BOJCTBA, B TOM YHCIIE B 3aBUCUMOCTH OT HPHUHSATOTO
Cyllbe€il B MPEABAPUTEIBHOM MOPSAAKE MPOLECCYATBbHOIO PEIIEHUS IO YTOJIOBHOMY
neny. U3 sToro crnenyer, 4TO MPaBOBOE PETYIUPOBAHHME, MPU KOTOPOM B OJHOU
NPABOBOM CHUTyallMd BO3MOKHOCTh CyAE€OHOW 3alllMThl B CyIE€ KacCAallMOHHOMN
WHCTAHIMHU TIOJTHOCTBIO OJIOKHPYETCSl OTKA30M CYAbH MepeaTh YyroJIOBHOE JEI0 Ha
paccMOTpEHUE Cyla KAacCAallMOHHOM MHCTAHUMM Kak INEPBBIM IPOLIECCYATbHBIM
peleHrueM, OIpEeAeSIomUM Cyabp0y KacCallMOHHOM JKaloObl, a B JAPYrol —
BO3MOXHOCTh ~ JIMIIa JOOMBATBHCS  TOJIOKHUTEIBHOTO pEHIeHUs 10  CBOEH
KAacCallMOHHOM ’kajo0e He YTpauyuBaeTCs, NPUTOM YTO TAaKOE€ pa3iuyhe He
00yCIIOBIICHO pa3yMHBIMU ¥ OOBEKTUBHBIMU OCHOBAHHSIMH, CO3/Ia€T MPEAMOCHUIKI
JUISL HApYLIEHUSI KOHCTUTYLMOHHOTO MPUHIMIIA PABEHCTBA BCEX MEpPE] 3aKOHOM U
CYJIOM U JIJIsl OTPAHUYEHUS] KOHCTUTYIIMOHHOTO TIpaBa Ha CYACOHYIO 3allUTY.

3.3. Takum 00Opa3om, B3aUMOCBSI3aHHBIE IMOJOKEHHS IMYHKTOB 2 U 5 4YacTu
BTOPOM CTaThbU 4013, IIyHKTa 5 4aCTH NEPBOU CTaTbU 401°, MyHKTa 1 yacTu BTOpOH
W YaCTU TPEThEU CTAThU 401% u cratem 401 VIIK Poccuiickoii denepanuu B

pelaKunK, IEMCTBOBABILICH 10 BCTymuieHUs B cuiny DenepanbHOro 3akoHa OT 28
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nexkabps 2013 roga Ne 382-®3 «O BHeCeHMM HW3MEHEHUU B CTaTbiO 401°
YT0J10BHO-TIPOLIECCYAIIBHOTO KOJIEKCa Poccuiickon denepauuny, HE
cootBeTcTBYIOT KoHcTuTynuu Poccuiickoit @enepanuu, ee cratbam 19 (dacts 1),
46 (wactu 1 u 2) u 55 (wacth 3), B TOM Mepe, B KaKOH, yCTaHABIUBAsI MPABUIIO O
BO3BpAIIICHUN KACCAIIMOHHBIX kKaj00 0e3 pacCMOTpeHuUsl, €CIIU CYAbeH BEPXOBHOTO
Cylla pecmyOJMKH, KpaeBOro WM OOJACTHOrO CyJa, cyaa ropoja (eaepalbHOro
3HAYCHMS, Cy/la aBTOHOMHOM 00JjlacTH, CcyJa aBTOHOMHOI'O OKpYra, OKPYXHOTO
(10TCKOTO) BOGHHOTO CyJla BBIHECEHO TMOCTAaHOBJICHHWE 00 OTKaze B mepejaaye
KacCallMOHHOM JKaJIoObl IS PAacCMOTPEHHST B CyJIeOHOM 3aceJaHuu Ccyja
KACCAallMOHHON WHCTAHIMU, 3TU MOJIOKEHUS B JCHCTBOBABIICH paHEE CHUCTEME
o0xalmoBaHUsl CyJNEOHBIX pEHIEHUH 1O YroJOBHBIM JejiaM JIUIIad  JIWII,
KacCallMOHHBIC kKajg00bl KOTOPBIX OBLIN BO3BPAIEHBI CYJIbEH COOTBETCTBYIOIIETO
cyna 0e3 pacCMOTpeHMsl, — B OTJIMYHME OT JIUIl, MO KAaCCAIIMOHHBIM >Kajobam
KOTOPBIX MPE3UTUYMOM COOTBETCTBYIOIIETO CyJia CyJAeOHOE MOCTaHOBJICHUE OBLIO
BBIHECEHO, — BO3MOKHOCTH JlaJbHEHIIIETO 00XaJoBaHUSA CYACOHBIX PEIICHUH B
KacCallMOHHOM TIOpAJIKE W TEM CaMblM B HapylI€HUE KOHCTHUTYLIHOHHOTO
NPUHIIMIIA PABEHCTBA BBOJWJIM HE HMEIOIIME OOBEKTUBHOIO M Pa3yMHOIO
ONpaBAaHUsl  pa3jIuyusi B  MPOILECCYalbHO-IPABOBOM  TOJIOKEHUHM  JIUI,
OTHOCSIITUXCSI K OJHOW KaTerOpHH, MpU peaau3allid UMM MpaBa Ha oOpalieHue C
XKaj000H B cy/] KacCallMOHHOW MHCTAHIIUH,

4. TlockoibKy B COOTBETCTBHUM C HBIHE JEHCTBYIOIIMM IPaBOBBIM
PETYIHPOBAaHUEM BBIHECEHHE CYAbEH OOJACTHOTO WM PAaBHOTO €MY IO YPOBHIO
Cyla TIOCTaHOBJICHHs OO0 OTKa3e B IMepefadye KacCallMOHHOM KaloObl st
paccMOTpeHus B CyIeOHOM 3aceTaHuM Cyaa KacCalluOHHOW MHCTAHIIUU SIBISIETCS
JIOCTATOYHBIM OCHOBAaHHMEM ISl TIOIa9M KacCallMOHHOM kamo0sl B BepxoBHblii Cyn
Poccuiickoint ®enepanyu, NONOKEHUS NYHKTOB 2 U S5 4aCcTU BTOPOM CTAaTbU 4013,
IyHKTa 5 4acTU NEPBOU CTAThbU 401°, IIyHKTa | 4acTu BTOPOM M YACTU TPEThEH
crateu 4012 u craten 4017 YIIK Poccuiickoit denepanuu — ¢ y4eTOM U3MEHEHHU,
BHECEHHBIX B ero cratbo 401% — wme MPENITCTBYIOT ©Oo0Jie€ HampaBJICHHUIO

KaccallmoHHOM kanoObl B CyneOHYH0 KOJUIETMIO 1O YIOJIOBHBIM Jejiam
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BepxoBHoro Cyna Poccuiickoii ®Pepepanuu uiad B BOEHHYI KOJUIETHIO
Bepxosnoro Cyna Poccutickoit @enepanun.

Tem cambiM 00YCIOBIMBAaBIIEECS YKa3aHHBIMU 3aKOHOMOJIOKEHUSIMHU B
pelaKuum, JeMCTBOBABIIECH 10 BCTymieHUs B cuiy dDenepanbHOro 3akoHa OT 28
nexkabps 2013 roga Ne 382-®3, HepaBEeHCTBO B BO3MOXKHOCTHU JaJIbHEHIIIETO
o0anoBaHMsl CyAEOHBIX pELIIEHUH B KAacCallMOHHOM TMOpSAKE JIHIaMH,
MMEIOIMMHU MPaBO Ha OOpalleHHe C KaCCAIlMOHHOM *ano0o0il B cyJ KacCallMOHHON
MHCTAHIMU, YCTpaHEHO caMHUM (enepaibHbIM 3aKOHOAATENEM, YTO IO3BOJSET
3asIBUTENISIM 110 HACTOSIIEMY Jely OOpaTUTHhCS 3a 3alllMTOM CBOMX HAPYIIEHHBIX
npaB Ha OCHOBAaHWM JEHCTBYIOIIMX HOPM YIOJIOBHO-IPOLECCYAJbHOIO 3aKOHA,
PETIAMEHTUPYIOIIMX IPOU3BOJCTBO B CYJ€ KaCCAlMOHHON MHCTaHIINH.

Hcxonst M3 M3I0KEHHOTO M PYKOBOJCTBYSICh 4YacTbiO BTOpOW crathu 71,
cratesimMu 72, 74, 75, 78, 79, 87 u 100 ®deaepaibHOr0 KOHCTUTYIIMOHHOTO 3aKOHA
«O Konctutyunonnom Cyne Poccuiickoit @eaepanun», Konctutyuumonnsiii Cyn

Poccuiickoit @enepannun

IOCTAHOBMHI:

1. IIpu3HaTh B3aMMOCBSI3aHHBIE MOJIOKEHUSA MYHKTOB 2 W 5 4acTU BTOPOU
crateu 4013, MyHKTa 5 4aCTH MEPBOM CTaThU 401°, nyHKTa | 4yacTu BTOpOU W 4acTu
TpEThEil CTaThU 4018 u crareu 401 VIIK Poccuiickoii denepaniu B pelakilii,
NericTBOBaBIel 10 BCTyIUieHHs B cuny denepanbHOro 3akoHa oT 28 aexadps
2013 roga Ne 382-®3 «0O BHeCeHHMHM H3MEHEHHH B CTaTbIO 401% Vronosno-
MPOLECCYATBHOTO KoAeKkca Poccuiickonn @Penepanumn», HE COOTBETCTBYIOIIUMHU
Konctutyuun Poccuiickoit @enepauuu, ee crarbsim 19 (yacte 1), 46 (vactu 1 u 2)
u 55 (wacte 3), B TOl Mepe, B KakOH, yCTaHaBIIMBas MPABUJIO O BO3BpAlllCHUU
KAaCCallMOHHBIX kano0 0e3 pacCMOTpPEHHs, €ClU CyIAbeid BEpXOBHOIO CyJa
pecnyOIMKH, KpaeBOro WIM OO0JacTHOTO Cynaa, cyda ropoaa (emeparbHOTO
3HAUEHWsA, Cy/la aBTOHOMHOW 00JacTH, Cy/la aBTOHOMHOTO OKpPYra, OKPY>KHOTO
(moTCKOTO) BOEGHHOTO Cy/la BHIHECEHO IOCTAHOBJICHHE OO0 OTKa3ze B Iepeaade

KAaCCallMOHHOM kajoObl JUIsl PAacCMOTpEHUss B CyaeOHOM 3acelaHuu Ccyja
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KaCCallUOHHOM MHCTAHUMH, 3TU IIOJIOKEHUSA — B JIEMCTBOBABIIECH paHEE CUCTEME
o0kaloBaHUsl CYAEOHBIX pEHICHUN MO YrOJIOBHBIM JleflaM — JIMINAJIWA JIHII,
KacCallMOHHBIE KaJo0bl KOTOPHIX OBLUIA BO3BPAILCHBI CYJIbe COOTBETCTBYIOIIETO
cyna 0e3 pacCMOTpEeHHs, BO3MOXKHOCTH JajibHEWIero o0kalloBaHUs CYAEOHBIX
pELICHUH B KACCAIIMOHHOM TOPSIIAKE.

2. I'paxaane — 3asBUTEIN 110 HACTOSIIEMY Jey, MPOIeCCyaabHbIE PEIICHUS
B OTHOIICHUU KOTOPBIX OBUIM OCHOBAaHBI Ha TOJIOKEHHUSAX MYHKTOB 2 U 5 4acTu
BTOPOM CTaThbU 401°, IIyHKTa 5 4aCTHU NIEPBOU CTaTbU 401°, NyHKTa | yacTu BTOpOW
U YaCTU TPEThEU CTATbU 4018 u crateu 401 VIIK Poccuiickoii Qdenepauuu B
pelaKium, JeMCTBOBABIIEH /10 BCTyIUieHUs B cuity denepanbHOro 3akoHa OT 28
nexadbps 2013 roga Ne 382-D3, B Toif Mepe, B KaKOM 3TH IMOJIOKEHUS MPU3HAHBI
HactosmnM [locTaHoBIeHHEM HE cOOTBETCTBYOIMMHU KoHcTuTynmu Poccuiickon
deneparnuu, MOTYT OOpaTUThCS 3a 3alIUTONM CBOMX HApYIICHHBIX IIpaB Ha
ocroBannu ctath 401° VIIK Poccuiickoii Qenepau B HBIHE JIECHUCTBYIOLIEH
pelaKkiuu, Oa)Xe €CId WCTEKIW YCTAaHOBJIIEHHbIE JTaHHbBIM KoJekcoM Cpoku
KacCallMOHHOT'O 00 KaJIOBaHHS.

3. Hacrosimee IlocTaHOBIIEHHE OKOHYATEILHO, HE MOJICKHUT 00KaI0BaHHUIO,
BCTyHaeT B CHJIY HEMEMJICHHO TMOCJI€  IPOBO3IJALLICHUS, JIECUCTBYET
HEMOCPEJACTBEHHO W He TpeOyeT TMOATBEPXKIACHUS JPYrUMH OpraHaMH H
JIOJPKHOCTHBIMH JIMIIAMH.

4. Hacrosmee ITocTanosnenue ITOJIEKUT HE3aMEIUTEITLHOMY
onybonukoBaHuto B «Poccuiickoit raszere», «CoOpaHMM 3aKOHOJATEILCTBA
Poccuiickoit @enepanun» u Ha «OQUIIHATBPHOM WHTEPHET-TIOPTAie MPABOBOU
uHdopmarmy» (WWW.pravo.gov.ru). IlocranoBnenue q0mKHO OBITH OMyOIMKOBAHO

takxke B «BectHuke Konctutynmonnoro Cyna Poccuiickoit @enepanum.

Koncturyunonnsiii Cya
Poccuiickoit @enepannun
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